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outed as the
“Twentieth
Century Eman-

cipation Proclama-
tion for all persons
with  disabilities,”!
the Americans with
Disabilities Act
(ADA) is targeted
at ensuring that per-
sons with disabili-
ties may participate
in society absent re-
strictions. The ADA
. was passed in 1990
with the noble inten-
tion of eradicating,
! or at least minimiz-
f ing, discrimination
based on disabili-
ties.?

The ADA is divid-
ed into five sections,
or Titles. Title III, which focuses on
access to public accommodations, is
most relevant to commercial property
owners, and is the topic of this article.?
Briefly, Title III of the ADA requires
that places of public accommodation
be physically accessible to individuals
with disabilities. The ADA defines a
place of public accommodation as pri-
vate entities affecting commerce.* Title
III prohibits denying an individual
full and equal enjoyment of a public
accommodation based upon existing
architectural barriers. Specifically, in
instances where removal of architec-
tural barriers is readily achievable,
a defendant’s failure to remove said
barriers is violative of Title III.°

Macintosh

Rise in Litigation

The ADA, like most civil rights stat-
utes, is primarily enforced through
private litigation — and a lot of it. A
dramatic increase in ADA lawsuits
over the past three years has led many
commercial property owners to feel
that the ADA is abused and unfairly
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burdens small business owners.® The
number of suits rose by 9 percent
in 2013 when compared to 2012. It
jumped by 63 percent in 2014. It is,
perhaps, unsurprising that a whop-
ping 42 percent of Title III accessibil-
ity suits are filed in California.” This
is largely due to California’s anti-
discrimination statutes. Importantly,
any violation of the ADA is also a
violation of California’s Unruh Civil
Rights Act.® While remedies under the
ADA are limited to injunctive relief
(court order directing correction of the
problem) and attorneys’ fees, Califor-
nia’s Unruh Civil Rights Act provides
for statutory minimum damages of
$4,000.°

Litigation of accessibility lawsuits is
incentivized by the scope of remedies
afforded by California law. Given the
trend toward increased litigation, and
the potential liability associated with
accessibility ~lawsuits, commercial
property owners should develop a
working familiarity with the ADA in
order to make informed business deci-
sions related to compliance.

Standards and Application

It should be noted that both prop-
erty owners/landlords and tenants
are responsible for complying with
the obligations of the ADA.® Addi-
tionally, while the ADA was enacted
in 1990, buildings constructed prior to
1990 are not immune from the ADA’s
requirements. On the contrary, many
older buildings present the most sig-
nificant ADA violations as they were
likely constructed without consider-
ation for accessibility standards and,
thus, are prime targets for accessibil-
ity lawsuits.

The Congressionally created Access
Board has promulgated non-binding
guidelines in an effort to increase
compliance with the ADA. The Amer-
icans with Disabilities Act Accessi-
bility Guidelines (ADAAG) can be

accessed at the United States Access
Board website. It provides helpful
information for property owners and
landlords.

The ADAAG, coupled with the
California Building Code Chapter
11B, articulates specific building stan-
dards aimed at increasing accessibil-
ity. For example, California Building
Code 11B-303.4 requires that a place
of public accommodation presenting
a change in level of a path of travel
of greater than % inch (127 mm)
high shall be ramped in accordance
with other provisions of the Building
Code. Additionally, section 11B-208.2
provides the minimum number of re-
quired accessible parking spaces, as
determined by the total number of
parking spaces existing at a place of
public accommodation.

The Rise of the
Serial Plaintiff

Perhaps due in part to the multitude
of technical accessibility requirements
contained in the California Building
Code, litigation arising out of ADA
violations is tremendously common
and provides plaintiffs and their at-
torneys with a relatively easy man-
ner of collecting damages and fees. In
fact, it has become commonplace for
plaintiffs” attorneys to utilize so-called
“serial plaintiffs.” Serial plaintiffs are
dispatched to places of public accom-
modation for the discrete purpose of
encountering a known barrier, estab-
lishing standing to sue for ADA vio-
lations. For example, over one week-
end in 2012, serial plaintiff John Ho
entered nearly 80 business establish-
ments in San Jose and the surround-
ing area. Ho subsequently sued nearly
each establishment he’d visited for
ADA violations."

Typically, ADA lawsuits are settled
after filing, resulting in correction
of the existing barriers, payment to
plaintiff of damages, and payment to

plaintiffs’ attorney of their fees and
costs. However, even absent trial, liti-
gation of ADA claims can be costly.

Protecting Yourself and
Your Property

Resorting to full-fledged litigation in
connection with technical ADA viola-
tions may seem wasteful and abusive,
especially when many defendants
have unknowingly violated the ADA.
A recent law aimed at reforming the
ADA and limiting the number of Title
III lawsuits prohibited attorneys from
demanding money in letters sent to
businesses before filing suit."” Rather
than reduce litigation, this prohibition
has led lawyers to simply file suit,
rather than engage in meet and confer
efforts before initiating litigation.

Based on current litigation trends
and decisions by California’s Legisla-
ture, it does not appear that rampant
ADA litigation will slow down in the
near future. To that end, property
owners should consider having their
facilities inspected for access compli-
ance by a Certified Access Specialist
(CASp)."* A CASp inspection (1) pro-
tects against meritless ADA lawsuits,
(2) insures compliance with state and
federal accessibility requirements, (3)
identifies what is “readily achievable”
in terms of implementing facility
modifications, and (4) provides rea-
sonable time frames to make required
corrections. A CASp inspection may
preempt potential ADA lawsuits, al-
lowing owners to avoid the costs of
litigation. While CASp reports are not
inexpensive,® they provide a less-ex-
pensive and more flexible alternative
to being named as a defendant in an
ADA Title III lawsuit.
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