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by Peter V. Dessau, William K. Hurley, and Katherine S. Pak

54

esign-build (D-B) procurement procedures are gaining
popularity in both the public and private construction
sectors. According to a study by the Design-Build
Institute of America, the number of D-B contracts has
doubled in the past year,? In fact, the top 100 D-B firms
surveved by Engineering News-Record reported
$36 billion in revenue for 1995, Although a significant portion of
the surge in D-B delivery systems is attributable to private jobs,
many public agencies, both at federal and state levels, are
increasingly adopting D-B when the applicable statutory pro-
curement procedures permit it.* Though many in the construc-
tion industry argue for greater use of D-B by public agencies (on
public works projects), D-B delivery systems may give rise to
unexpected legal and financial consequences for such projects.
As a result, public entities should carefully consider what types of
jobs are best suited for a D-B format.
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Hew Challenges

There is no doubt that D-B is a dynamic
delivery system that offers exciting advan-
tages and opportunities in many situa-

Hongs;-however~it-also ~poses neéw chal o

tenges to the construction industry.
Traditional procurement procedures in
construction have tended to create a sys-
tem of checks and balances between
design professionals and contractors.
Many construction contracts facilitate
adversarial relations between these two
groups by requirieg design professionals
to monitor construction. This relationship
can result in litigation and other unneces-
sary expenditures of time and money.

However, in ideal situations, the architect
fanctions as the owner’s agent, advancing
the owner’s design, assisting the prime

contractor, and protectmg the owners

interests”

D-B delivery systems typically elimi-
nate the adversarial relationship hetweer
designers and contractors, Though a vari-
ety of legal mechanisms are used {e.g.,
joint ventures or sing]&purpose COrpora-
tiong), in most [>-B contracting, the archi-
tect works for or with the contractor, shar-
ing the same legal relationship to the
owner.

This modified relationship among the
architect, contractor, and owner poten-
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tially creates a problem for the owner
Any fduciary obligations that the archi-

tect in the traditional delivery system may

have owed to the owner are virtually elim-

new
rdations 11p, the a;c ut ct s often COl’l-

qystems 1n some cases, the architects
new perspective may not be to the
owner’s nltimate advantage.

These new relationships affect other
participants in the industry. Virtually
every public works project reauires the




contractor to provide payment and per-
formance bonds, Providing these bonds
for D-B projects may be problematic.
From the sureties’ perspective, there are
several risks unique to D-B projects. Ifan
architectural firm is the prime contractor
to the owner and a general contractor is a
suboontractor to the architectural firm,
the architectural firm may be warranting
that the design of the structure will satisfy
its intended purpose.” This is & risk that
many sureties are reluctant to assume.

If a general contractor is the prime
contractor to the owner and the architec-
tural firm is a subcontractor to the general
contractor, then the surety may be reluc-
tant to bond a project that does not pos-
sess what the surety considers a strong,
“independent” architect,

Finally, D-B firms must still negotiate
the traditional hurdles to secure honding,
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Thus, the
capacity, and character-—must all be pre-

“3 Cs” of bonding—capital,

sent for the I-B firm to secure the hond-
ing necessary to bid and build most pub-
lie works projects.

The major participants in the D-B
industry possess the experience, job his-
tory, financial strength, and work on hand
to secure bonds. The same cannot be said
for smaller, less experienced contractors
and D-B. entities. Bonding can be prob-
lematic in the D-B arena either hecause
some suretios are wnwilling to participate
in the risks or because comtractors that
wish to participate cannot secure the
honding necessary to bid the work.

Insurance Companies are better
eauipped to respond to the needs created
by the D-B surge in the construction
industry, since providing lability insur-
ance for D-B presents inherent rislks that
can with time be estimated accurately.
Nonetheless, the insurance industry is
only heginning to generate a good market
of I2-B insurance policies, and these are
expensive. In some cases, only the largest
D-B Brms can afford them, since the
insurers often require that the design-
builder have minimum annual gross earn-
ings, a specified loss-ratio, and a mini-
murn number of years in the business,

Anocther problem is that the D-I3 con-
tractors ability to procure insurance may
be limited by the risk history of the design
feam or contractor. Also, the insurance
will often provide only a minimum
amount of coverage for the design team.

As a result of these industry restric-
tions, many design-builders insure pro-
jects using different types of policies (Le.,
comprehensive liability coverage and pro-
fessional errors and omissions coverage),
rather than obtaining a comprehensive
iability policy for the design-builders
Unfortunately, even at best, such policies
contain significant limitations for both the
design-builder and the owner. At worst,

- the policy program will utterly fail to

insure propetly risks that the owner and
the design-builder assume are covered,

competitive format presents a significant
problem. Often, there are varicus criteria
for weighing D-B proposals, such as

Finally, selecting design-builders in a

assigning numerical values to different
aspects of the proposal. For example, the
owner may establish a point-rating system,
assigning 65 points to qualitative aspects
of a bid such as management plan, experi-
ence, and design soluiions, while assigning
only 35 points to pricing. Under this for-
mat, the highest score wing the bid.

Anaother common method is the
“adjusted low hid,” where the qualitative
aspects of bids are scored and then
expressed as a fraction, which is used to
adjust the bid price.

The problem with these “weighted”
bidding systems is that although they
appear objective, they are extremely sub-
iective, For example, there is no objective
way of seoring the assthetios of a project,
competence of a D-B team, or the main-
temance criteria and utility of a design,

The inability to competitively bid pro-
fessional services due to the intangible
and subjective nature of the relationship
between the professional and client is evi-
denced in such laws as the Brooks
Architects—Engineers Act. Traditionally,
the federal government has recognized
that it is inappropriate to competitively
bid professional services. The Brooks Act
provides that it is the policy of the federal
government “to negoliate contracts for
avchitectural and engineering services on
the basis of demonstrated competence
and qualification for the type of proles-
sional services required and &t fair and
reasonable prices”™ The public policy
behind this is contained in the legislative
history of the act:

It should be noted that architectural
and engineering services are generally
exempt under state and local statutes
requiring public contracts to be
awarded only after calling for bids.
The practice of both professions is
subject to regulation and licensing
under the laws of the various States.
Under the principles of common law,
the refationship between the architect
or engineer and his employer requires
a higher level of trust and confidence,
and goed faith and loyalty than is nor-
mally imposed between parties to a
simple contract. ... Failure for any vea-
son to provide the highest quality
plans and specifications may well
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