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Intelligently written

Litica

The limitations general conditions often create
for developers in litigation can result in financial
horrors. Developers have little choice hut to
search for parties to share the risk. Unfor-
tunately, too often it is the design professionals
who are dragged in, if only to provide & financial
pocket to assist in settling the case. The follow-
ing scenario is typical,

A developer decides to build condominiums,
The developer retains an architect who, in tum,
retains & design team. Perhaps AIA Document
A201 is adopted along with some customized
general supplemental condi-
tions. The project is eventually

g@n@raﬁ_ conditions can

completed and cccupied.

reduce costly financial

owners” association for the pro-
ject initiates a lawsait against

exposure in litigation.

the developer and the general
contracter  for  negligence,
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strict liability. and other mis-
cellaneous causes of action
arising from minor water intru-
sion around windows, sound
transmission between party walls, and, more se-
riously, defective shear walls,

The developer tenders the suit to its insurance
carrier as well as to the general contractor, re-
questing that they defend the developer in the
lawsuit pursuant to the indemnity provision of
the prime contract. The general contractar re-
fuses the tender and the developers insurance
carrier defends under a reservation of rights.

The deveioper, in re\fiewing its contract docu-
ments and job files, realizes that the general con-
ditions required the subcontvactors and the gen-
eral contractor to add the developer as an
additional insured to their general lability insur-
ance policies, The conditions also required that
these parties provide the developer with certifi-
cates of insurance proving that it was added as an
additional insured.

The developer tenders the defense of the law-
suit to all of the general contractor’s and subeon-
fractors” insurance carriers. None of the carriers
defend the developer; indeed, all of them clsim
that there is no evidence that the developer is an
additional insured on their policies.
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Three years later, the home

roof Specifications

Undeterred, the developers attorney turns to
the indemnity language in the prime contract,
Again, the developer demands that the general
contractor defend and indemmify it from the Law-
suit. The general contractor refuses, claiming
that there is neither a duty to defend nor a duty
to indemnify.

The generad comtractor and subcontractors
claim that the conditions are design related.
Simultaneously, the developers insurance car-
rer asserts that it will not indemnify the devel-
oper for any of the framing repair costs or the
conditions cansing sound transmission because
they are not damages covered under the devel-
oper’s ingurance policy. It will, however, pay to
“tune-up” the windows so they stop leaking.

Desperate for parties to contribute to the
framing repair cost, the developer sues the ar-
chitect and the structural engineer, alleging that
they faled to properly design and inspect the
framing and window installation during con-
struction.

Eventually, after the pardes spend a collective
fortune in attorneys and experts’ lees, the case is
settled. The developers insurance carrier pays
approximately one-guarter to one-third of the
total settlement. The design professionals who
had errors and omissions insurance spend their
deductible on defense costs and pay a significant
portion of their policies in an indemnity contri-
bution. The design professionals who had no er-
rors and omissions insurance give personal notes
to settle the case, rather than file for bankruptey
protection or spend in excess of the notes de-
fending the suit.

Was the developer victimized by isurance
carriers and a general contractor who took un-
reasonable or unsupported positions regarding
the developers tenders? No. In fact, under the
cireumstances, the positions taken by the carri-

ers and the genemf conltractor were correct.

What Went Wrong?

Two of the developers three problems could
have heen avoided with strong general and sup-
plemental conditions. The third problem, a
poorly huilt project, is often the vesult of eco-
nomics and exceeds the scope of this article.




First, the general conditions required

that the developer be made an additional
insured on the general contractor’s and
subcontractors’ general Hability policies,
and that a cevtificate of insurance be sent
to the devek)per prior to canstruction.
This is not encugh,

A certificate of imsurance is not, in
many cases, binding on the insurance
company. It is simply & document {usu-
ally generated by the contractors insur-
ance hroker) that the contractor is con-
tractually obligated to provide. If the
certificate is never sent o the carrer or
if the carrier never modified the contrac-
tor’s policy with an endorsement identi-
fying the developer as an additional in-
sured, the developer will not be an
additional msured. The general contrac-
tor’s failare to secure the developer addi-
tional insured status is a siraple breach of
contract that, in light of the context in
which it arises, is the least of the contrac-
tor’s problems.

I the developer s, in fact, an addi-
tional insured on the general contractor’s
and subcontractors” Insurance policies,
this will significantly affect the litigation
and increase the developer’ leverage in
settlement. As an additional insured, the
developers deferse costs should be
shared amneng the developer’s and the
contractors’ insurance carriers. Though
insurance earriers often will not acknowl-
edge their duty to defend initially, the
threat of a “had faith” and breach of con-
fract action to secure these costs will
often increase their final contribution to-
ward settlement.

If a general contractor's or subcontrac-
tor's insurance carrier assumes the devel-
oper’s defense (which is rare), it will, due
to increased defense costs, he motivated
to settle the case. Finally, depending on
the language adding the developer as an
additional insured, #t may successiully
argue that exclusions that apply to the
contractor who purchased the policy do

not apply to the developer. Ironically, as
an additional insured on a contractors in-
surance policy, the developer may have
broader coverage than under its own
general liahility insurance policy.
Second, the indemmity language in
ATA Document A201 3.18.1 is excellent
with regard to personal injuries at the job
site and other forms of ordinarily insured
damage. However, because it tracks Jan-
ghage i insurance policies, it fails to re-
quire the general contractor to defend
and indemnify the developer for eco-
nomic losses—i.e., diminmution in value
arising rom defects in the general con-
tractor’s scope of work, Further, it does
not require the gemera}. contractor to de-
fend and indemmify the developer for
tangible property damage to any part of
the general contractor’s scope of worle,

insurance Clauses
When drafting insurance clauses in gen-
eral conditions, ensure that the devel
oper is added as an additional insured on
the general contractor’s and subeontrac-
tors” general lability policies hy requir-
ing that it be given not just a certificate of
msurance, but an endorsement from the
contractor’s imsurance carrier that specil-
icaily identifies the owner as an addi-
Honal insured. I the project is large or
complicated, the specifier may require
the carrier to write a manuseript en-
doysement, ie., a custom endorsement.

The develaper should understand that
additional insured status can create
problems. For example, there may be
contlicts between the developer’s own in-
surance policy and the coniractor’s poli-
cies. However, the disadvantages affili-
ated with couflicting policies are far
outweighed by the advantages of the ad-
ditional insured statns.

Om jobs with a high visk of litigation,
explore the economics of requiring the
contractor’s insurance carriers o keep

the developer as an additional insured
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for a period following project completion -
in case the event that (triggers the insur-
ATCe COVErage 0ectrs after the contractor
has completed its work.

Depending on the job's size, consider
whether the developer should be added
as an addidenal insured on the contrac-
tor's excess and umbrella general hability
insurance policies. Generally spealing,
excess insurance adds to the primary pol-
icy’s liability limits. Umbrelia insurance
may increase the surance limit, but it
will often add different terms of cover-
age to the additional policy limits. In
some cases, if the developer is an addi-
Homal insured on the primary policy. it
will antomatically be an additional -
sured on the umnbrella or excess policies,
though not always. Furthermore, in
some instances, the policies may require
extra premiums for additional insered
status.

More impori'antiy, the AIA A201 in-
surance clauses will limit the developer’s
coverage to the amount specified for
each contractor. Since the developer may
need more protection from the general
contractor and from certain high litiga-
tion risk trades, customizing insurance
clauses should be considered.

indemnity Clauses

Indemnity clauses ave not as subject to
generalizations ws Insurance policies.
They are complicated clauses that ordi-
narily are strictly construed by courts
since they may shift significant risks be-
tween puarties. Because different states
have different laws construing indemnity
clauses, it can be dangerous to rely on
“canned” clauses. In some states, if the
indemnity clause is unenlorceable, the
parties will not have equitable indemnity
rights; that is, they will have no legal
means to shift losses based on compara-
tive negligence,

Because indemmnity is a key clause in a

prime contract during litigation, the
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specifier should draft it carefully and
have it reviewed by an attorney if used in
an unfamiliar legal fursdiction.
Indempnity clauses have significant ef-
fects on litigation. In many jurisdictions,
a party that is only 1 percent responsible

for damages can be made to pay for all
darmages as well as pay to defend the
party that is 99 percent responsible. To
ensure that the developer, and in many
instances, the general contractor, achieve
this tpe of favorable result, look for the
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following  characteristics indemnity
clauses:

s The clause should indemnify the
developer for losses caused by any
source of conduct, including the contrac-
tor’s own, active negﬁgcznce.

* The clause should indemnify the
developer for losses caused by its own
passive negligence, or for losses caused
in part b)-" its active neghgeuce.

¢ Clauses attempting to ety
the developer for losses caused by desi gn
defects are arguably void in some states,
most notably California, and should be
reviewed carefully,

¢ Clauses attempting to indemnify
the developer for lusses caused by any
source of conduct, including the devel-
oper’s sole negligence or willfil miscon-
duct, may be void in some states.

* The clause should indemnify the
developer for damages arising from any
of the contractor’s site operations, in-
cluding any operations arising out of the
contractors scope of work,

* Require that the prime contract’ in-
demnity clause he expressly included in
the subcontracts. Incozpomtmg un in-
demnity clause may not be enforceable
in some states. Also, simply incorporat-
ing the clause may create problems of in-
terpretation. because there may be sub-
tle differences in the prime contracts
indemmnity clause and the subcontractors
indemmity clause.

Too often, design professionals are
dmgged info litigetion simply because
the developer lacks the tools to litigate

* effectively without their “deep pockets.”

Itis therefore in the specifier’s interest to
ensure that developers are armed with
insurance and indermmity clauses that ave
effeciive in a post-construction, litigionus
environment, ¢

practicing construction Higation with Miller,
Maorton, Caillat & Nevis in San Jose, California.




